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Thorbjern Jagland
Secretary General of the Council of Europe

This is my fifth annual report on the state of democracy, human rights and the rule of law in Europe.

The five chapters look at the key building blocks of democratic security: efficient, impartial and inde-
pendent judiciaries; freedom of expression; freedom of assembly and freedom of association; democratic
institutions; and inclusive societies. In line with previous editions, this report finds many good examples of
Council of Europe member states carrying out reforms in line with their obligations and to the direct benefit of
their citizens. The Council of Europe and the European Court of Human Rights (the Court) remain the bedrock
of human rights, democracy and the rule of law in Europe. Their positive impact can be very easily taken for
granted, but read this report — or others from this Organisation — and the proof is vivid and clear.

Nonetheless, this report also brings into sharp relief the challenges facing the Council of Europe.

As you will read, some of these are long-term, recurring issues. For example, the lack of enforcement of
domestic judicial decisions and the excessive length of proceedings remain, together, the most frequently
invoked complaint in applications before the Court.

However, there are also new and disturbing challenges at our door and to which we must respond.

In last year’s report, | outlined the challenge posed by the rise of populism and asked how strong Europe’s
checks and balances are. It is of little surprise that just 12 months later we are still living with this resurgence.
But this year’s report draws attention to one of its disturbing outcomes.

Our human rights, democracy and the rule of law depend on the institutions that give them form. But
for populists, who invoke the proclaimed “will of the people” in order to stifle opposition, these checks and
balances on power are often seen as an obstacle that should be subverted. This year’s report finds nascent
trends —illuminated by alarming examples - of exactly this. There have been attempts to undermine institutions
at the European level, namely the Council of Europe and the European Court of Human Rights themselves,
and at the level of member states which, under the principle of subsidiarity, are at the vanguard of upholding
our laws, standards and values.
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Among the findings in this year’s report, we see:

on efficient, impartial and independent judiciaries: there are increased attempts to challenge judicial
independence, including through political influence over appointments, weakening the security of
judges’'tenure and empowering the executive to replace court presidents at its own discretion. Similarly,
at the international level, we have witnessed member states challenging the primacy of the European
Convention on Human Rights (ETS No. 5, the Convention), seeking to empower national courts to over-
rule judgments from the Court, and refusing to implement such judgments for political reasons;

on freedom of expression: the number of offences reported to the Council of Europe’s Platform to pro-
mote the protection of journalism and safety of journalists remains on an upward trajectory. Physical
attacks on journalists have increased. Last year, five journalists were killed in the Council of Europe region
and 125 were reported to be in detention: a record high. The arbitrary shutdown of organisations, the
subjective blocking of online content and problems related to the lack of transparency of media owner-
ship are also troubling;

on freedom of assembly and freedom of association: human rights non-governmental organisations
(NGOs) and defenders have experienced a clampdown as a number of countries have drafted or passed
oppressive legislation or undermined them by a range of other means. In an increasing number of states,
the space for civil society is shrinking, and peaceful public events are viewed and treated as dangerous;

on democratic institutions: there is an increasingly aggressive use of technology to influence electoral
processes and outcomes and which threatens to undermine public trust in the electoral system. Too
often, public access to political party accounts is limited, electoral oversight bodies lack independence
and sanctioning systems are inadequate. Corruption — sometimes pervasive — continues to be a problem
and member states’ compliance with the Council of Europe’s Group of States against Corruption (GRECO)
recommendations is slowing down. No institution is naturally immune and in the week in which this
report was finalised the Independent Body on the allegations of corruption within the Parliamentary
Assembly of the Council of Europe found evidence of misconduct involving multiple members or former
members of the Assembly: this is of course unacceptable and the Parliamentary Assembly must act on
the Independent Body’s recommendations without delay;

oninclusive societies: findings show the growing influence of xenophobic and populist rhetoric in public
opinion. We continue to observe a surge in hate speech, often enhanced through a malevolent use of
new technology. Gender inequality and the persistence of gender-based violence remain top concerns,
and cases of pushbacks of migrants and refugees, sometimes accompanied by violence, were reported.

The Council of Europe has equipped member states to take on many significant challenges in the past.
Together, we can also address the challenges outlined in this report. That requires a recommitment to our
shared values, reflected in the terms of the Convention and the judgments of the Court, including the defence
of our institutions. Such a recommitment is in the interests of every European. It is our means to prevent the
ghouls of the past returning to torment us, and a way to provide one another with the freedom and security
we all deserve.

Thorbjgrn Jagland
Secretary General of the Council of Europe
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GUIDE TO THE REPORT

the key building blocks of democratic security:
efficient, impartial and independent judiciaries;

freedom of expression; freedom of assembly and free-
dom of association; democratic institutions and inclusive
societies.

A s with previous reports, the five chapters look at

mmm Each pillar of democratic security is explored in
its own chapter and broken down into parameters and
measurement criteria.

mmm The parameters have been selected in accordance
with Council of Europe legal standards and norms and
reflect the reports and recommendations of relevant
Council of Europe institutions and bodies.

mmm The methodology and the overall structure of the
report remain unchanged. Some of the parameters have
been updated. In some cases, the criteria used to assess
the states’ performance have been refined in order to

better reflect developments over the past 12 months.
In order to improve the readability of the report, several
key parameters (such as access to legal aid or lawyer
professionalism of the chapter on judiciaries), where
the findings have not changed significantly, are not
presented this year.

mmm These assessments, as well as the country-specific
examples used throughout the report, are based exclu-
sively on relevant Council of Europe reports and docu-
ments, notably from the Committee of Ministers, the
European Court of Human Rights, the Parliamentary
Assembly and the Congress of Local and Regional
Authorities, in addition to reports and opinions of the
Commissioner for Human Rights, the Venice Commission
and the Council of Europe’s monitoring bodies.

mmm Thematic boxes have been included throughout
the report in order to highlight Council of Europe stan-
dards on issues of particularimportance.
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revious reports also included a range of proposals for action. These proposals have been reflected in

the Council of Europe Programme and Budget, other activities are part of the bilateral co-operation

programmes with the member states or have been integrated in the work plans of our advisory bodies
and monitoring structures. Many require follow-up action. They need to continue to be implemented, fully
and with vigour.

In addition, we have identified a number of new challenges, stemming in particular from the effect of
rapid advances of technology on democratic institutions and human rights. Abuse of data, misuse of the
internet, ethical and legal challenges related to bioethics and artificial intelligence are among topics that will
require particular attention in the future.

In view of this year’s findings, the Council of Europe, with its member states, should pay special attention
to the following recommendations:

implement fully the Plan of Action on Strengthening Judicial Independence and Impartiality, in order
to ensure compliance with Council of Europe standards and taking into account the assessments of our
intergovernmental and advisory bodies on the alleged infringements concerning the independence
and impartiality of judges;

implement, as a matter of urgency, measures to secure a more favourable environment for the safety of
journalists in our member states, according to the guidelines set out in Recommendation CM/Rec(2016)4
on the protection of journalism and safety of journalists and other media actors and follow up on the
alerts received on the Council of Europe Platform to promote the protection of journalism and safety
of journalists;

step up the implementation of recommendations set out in GRECO'’s evaluation rounds and its compli-
ance reports;

support dialogue between governments, media organisations, journalists and internet platforms, in
order to identify solutions on the editorial responsibility for the distribution of news;

assist member states in strengthening - in legislation and in practice - guarantees for the freedoms of
assembly and association;

protect the integrity of the democratic process by identifying and implementing effective responses
to multiple threats that interfere with our electoral processes and manipulate voter behaviour, notably
through the use of technologies and social media;

use Council of Europe legal instruments to promote and protect the human rights of persons affected
by the refugee crisis, with particular attention to the most vulnerable, notably women and children;

step up the fight against all forms of xenophobia and discrimination, notably through targeted co-
operation within the Council of Europe Action Plan on Building Inclusive Societies;

assist member states in the sustainable implementation of the national Roma integration strategies,
notably with good practices to address issues related to preschool and primary school enrolment, school
absenteeism and early dropout and social services provision;

work with the member states on the effective implementation of policies in the framework of education
for democratic citizenship.

» Page 7
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Chapter 1 — Efficient, impartial and independent judiciaries

nindependent judiciary is essential to a function-
ing democracy.

Alongside the executive and legislature, it is
one of the three essential branches of government.
The separation of powers ensures that these three
branches work free from each other’s direct control
as part of a system of checks and balances.

For the judiciary, this is vitally important. Public
trustin the judicial system relies on its impartiality: its
capacity to uphold the rule of law free from political
pressure or bias. It is on this basis that its judgments
command respect, crime is fought and individuals’
rights are upheld. This includes, of course, our human
rights as defined in the European Convention on
Human Rights (ETS No. 5, the Convention) and the
case law of the European Court of Human Rights
(the Court).

Because our mandate at the Council of Europe
is to uphold human rights, democracy and the rule of
law, preserving judicial independence is at the very
heart of what we do.

But the judiciary is not immune to the environ-
ment in which it operates.

In recent years, creeping populism and attempts
to limit political freedoms among some member states
have resulted in challenges to the judiciary’s indepen-
dence at home - and at the international level too.

For example, we have seen draft legislation which
allows political influence over appointments or disci-
plinary procedures, politically motivated changes to
the composition of judicial self-governing bodies, and
proposals to weaken the security of judges’tenure or
empowering the executive to discretionally replace
court presidents. We have also witnessed attempts
to challenge the primacy of the Convention and to

give national courts the power to over-rule judgments
from the Court.

We have also seen examples of member states
refusing to implement Court judgments for political
reasons.

Unchecked, these practices would undermine
the rule of law and, with it, the European human
rights system. In the interest of the 830 million people
covered by the Convention, this is not something that
can be allowed to happen. People must be protected
against the arbitrary use of power by government.

In addition to this, long-standing challenges to
judicial systems in Europe persist.

Corruption is one of them. Where corruption
takes root within the judiciary itself, itimpedes access
to justice and a fair trial. Furthermore, judges should
be appointed and promoted transparently, and be
subject to non-political disciplinary measures.

Judicial systems must pursue corruption effect-
ively throughout society and judges cannot credibly
pursue others for corruption where their own profes-
sion is tainted. States should enact - and implement
— stricter laws and push for greater transparency in
the financial sector, so that investigators can “follow
the money”.

The judiciary must be efficient, too. While the
executive and legislature must not seek undue
influence, they must provide adequate funding. The
judiciary must have adequate powers to address
disputes, including in areas relating to human rights
and fundamental freedoms. The judiciary’s ultimate
efficiency is contingent on the quality and author-
ity of its jurisprudence. Setting a high professional
standard for judges throughout Europe is therefore
another major challenge to be addressed, especially
through professional training.

Chapter 1 - Efficient, impartial and independent judiciaries » Page 11



Judicial decisions must be respected by the state
authorities and supported by adequate enforcement
structures. The judiciary should be able to provide jus-
tice — within a reasonable time —an ongoing concern
for member states as the number of cases brought
before the courts may evolve rapidly with changing
societal conditions.

Page 12 » State of democracy, human rights and the rule of law

Last year this chapter of the report identified
the main parameters of an efficient, impartial and
independent judiciary. This year the focus is on judicial
independence. Since the previous findings have not
changed significantly as regards legality and legal cer-
tainty, access to legal aid and lawyer professionalism,
these parameters have not been presented this year.



Chapter 1 - Efficient, impartial and independent judiciaries

udicial independence goes hand in hand with

judicial integrity. As the guarantors of indepen-

dencein thelegal process, judges have important
responsibilities and the Council of Europe is work-
ing with several member states to consolidate their
systems governing the accountability of judges and
in particular the rules for deciding upon disciplinary
proceedings.

A negative trend can be observed in a small num-
ber of countries, where the executive's interference
or powers in self-governing bodies such as judicial
councils risks undermining the very foundations of
the separation of powers. Measures such as appoint-
ing the Minister of Justice as a member or the chair
of these councils or reducing the number of judges
elected by their peers as opposed to those appointed
by the executive or parliament may not seem alarming
on their own. However, when taken together, they
become problematic.

Protection against undue dismissals of judges
is an important element of judicial independence.
Decisions terminating a judge’s term of office can
only be made in accordance with clear criteria set
out in law and following a fair procedure before a
body that is independent of both the executive and
the legislature.’ The same protection must apply in
case of other more serious disciplinary sanctions,?
or of premature terminations of mandates of court
presidents.’

Well-trained judges, with a high level of pro-
fessional competence, are more likely to withstand
improper attempts at influencing their decision mak-
ing, as well as to ensure more generally that justice is
delivered in a fair and independent trial.* This is why

1. Paludav. Slovakia, 33392/12, 23 May 2017, paragraph 45.

2. Ramos Nunes de Carvalho e Sav. Portugal, 55391/13,57728/13,
and 74041/13, 21 June 2017, referred to the Grand Chamber
on 17 October 2016, paragraphs 81 and 89.

3. Bakav.Hungary, 20261/12, 23 June 2016.

4. GRECO Compliance report in respect of “the former Yugoslav
Republic of Macedonia” (GrecoRC4(2016)8), adopted 1 July
2016, published 12 October 2016, paragraph 34.

the Council of Europe also engages in supporting
member states in their efforts to strengthen the pro-
fessional skills and knowledge of judges. Much has
been achieved in co-operation with the European
Union and its European Judicial Training Network to
ensure a coherent approach to human rights training.
The Human Rights Education for Legal Professionals
(HELP) Programme has developed novel online tech-
niques to cover wider professional audiences in each
of our 47 member states.

Methods for the allocation of cases within a court
are important for internal judicial independence.®
Such methods constitute a safeguard for the integrity
of the judicial process and for securing public trust
that justice is administered fairly and impartially.
The allocation of cases should follow objective pre-
established criteria in order to safeguard the right to an
independent and impartial judge and to help protect
against attempts by the parties or anyone otherwise
interested in the outcome of the case to influence it.6

Member states should be cautious about leaving
significant numbers of judicial vacancies unfilled. Not
only does this impact negatively on the courts’ capac-
ity to administer justice fairly and within a reasonable
time; depending on the procedures in place, it may
also allow the executive or the legislature to stack
the courts in their favour through large numbers of
new appointments, working through judicial self-
governing bodies whose membership, through lack
of adequate judicial representation, does not provide
the necessary safeguards for judicial independence.

5. See Agrokompleks v. Ukraine, 23465/03, 6 October 2011.

6. Committee of Ministers Recommendation CM/Rec(2010)12
on judges: independence, efficiency and responsibilities,
paragraph 24. Cf. also GRECO Evaluation report in respect
of the Republic of Moldova (GrecoEval4Rep(2016)6),
adopted 1 July 2016, published 5 July 2016, paragraph
111; GRECO Evaluation report in respect of Georgia
(GrecoEval4Rep(2016)3), adopted 2 December 2016, pub-
lished 17 January 2017, paragraphs 101.

Chapter 1 - Efficient, impartial and independent judiciaries » Page 13



Legal criteria

The judiciary is administratively and financially
independent.

The judiciary has independent decision-making
powers, and its decisions are respected.

The judiciary has independence in determining
jurisdiction.
Institutional criteria

The judiciary is provided sufficient funds to carry
out its functions and decides how these funds
are allocated.

More than half of the Judicial Council is com-
posed of judges who are chosen by their peers.

Legal criteria

The length of a judge’s term of office is secured
by law.

Judges’remuneration is set by law.

Institutional criteria

Decisions on judges’ careers are taken indepen-
dently of the executive and legislative powers.

Decisions on the selection and promotion of
judges are made on merits, transparently, based
on objective criteria and are subject to review.

Ethical principles of professional conduct are
established for judges.

Removal offences are precisely defined.

Disciplinary proceedings against judges and
decisions to remove court presidents respect
the principle of judicial independence and are
conducted or controlled by independent self-
governing bodies.

Having efficient safeguards in place to protect
against the risk incurred by appointments based
on arbitrary criteria is the main requirement for the
domestic process of appointing judges. Several mem-
ber states have taken steps in this direction. However,

Page 14 » State of democracy, human rights and the rule of law

even where systems are merit-based and competitive,
additional measures still appear necessary to make
the self-governing bodies in charge of the recruitment
process truly independent and effective.

GRECO recommended to Austria’ that the
method for selecting candidates and administrative
court judges be changed and formalised. The need
for pre-established, objective and merit-based criteria
for the recruitment and promotion of judges has also
been identified in respect of the Czech Republic® and
Georgia.? GRECO also recommended that the Russian
Federation review the recruitment process for judges
s0 as to better preserve the separation of powers and
the independence of the judiciary vis-a-vis the execu-
tive.'” For the selection of the most senior judges and
prosecutors in Greece, GRECO highlighted the need
to involve their peers in the process." In the case of
Turkey, GRECO recommended strengthening the role
of the judiciary in the recruitment of candidates to
become judges.'

Legislative changes were adopted by the Polish
Parliament, transferring the power to appoint mem-
bers of the National Judicial Council from the judiciary
to the legislature, giving politicians a decisive role
in the procedure for appointing judges.” The Polish
law on the Supreme Court, adopted in December
2017, would entail the immediate retirement of a
significant number of judges of the Supreme Court.
Other legislative changes have given the Minister of
Justice the authority to replace court presidents. As
the Consultative Council of Europe Judges (CCJE) has
pointed out, such changes undermine the separation
of powers in Poland.™ As regards the retirement age
of judges, the European Commission for Democracy
through Law (Venice Commission) has pointed out
that, while it is up to the democratic legislator to

7. GRECO Evaluation report in respect of Austria
(GrecoEval4Rep(2016)1), adopted 21 October 2016, pub-
lished 13 February 2017, paragraphs 86-90.

8. GRECO Evaluation report in respect of the Czech Republic
(GrecoEval4Rep(2016)4), adopted 1 July 2016, published 2
November 2016, paragraph 105.

9. GRECO Evaluation report in respect of Georgia
(GrecoEval4Rep(2016)3), op. cit.,, paragraphs 93-94.

10. GRECO Evaluation report in respect of the Russian Federation
(GrecoEval 4Rep(2017)2), adopted 18 October 2017, pub-
lished 22 March 2018, paragraph 150.

11. GRECO 4th round Compliance report in respect of Greece
(GrecoRC4(2017)20), adopted 18 October 2017, published
1 March 2018, paragraphs 55-58.

12. GRECO 4th round Compliance report in respect of Turkey
(GrecoRC4(2017)16), adopted 18 October 2017, published
15 March 2018, paragraphs 48-50.

13. Polish Act on the National Council of the Judiciary, adopted
on 23 January 2017.

14. Opinion of the Bureau of the CCJE following the request of
the Polish National Council of the Judiciary to provide an
opinion with respect to the Draft Act of September 2017
presented by the President of Poland amending the Act
on the Polish National Council of the Judiciary and certain
other acts, CCJE-BU(2017)9REV, 12 October 2017.



define that age, reducing it for the judges of highest
instance courts to below that of lower courts, with
ex nunc effect, undermines the security of tenure of
judges and, more generally, the independence of
the courts concerned.’” Discussions with the Polish
authorities are underway, with a view to addressing
the concerns formulated by the Venice Commission.

In December 2017, GRECO decided to carry out
ad hoc evaluations of the draft laws concerning the
judiciary in Romania, and of the draft laws on the re-
organisation of the Supreme Court and of the National
Council of the Judiciary in Poland. It adopted both ad
hoc evaluation reports on 23 March 2018. In the report
on Poland, published on 29 March 2018, GRECO
noted that several basic principles of the judicial
system had been affected in a critical way, requiring
a re-assessment of the corruption prevention in the
judiciary.

Regarding Switzerland, where the Federal
Assembly elects the judges of the federal courts, on
the proposal of the Judiciary Committee, GRECO has
recommended measures to strengthen the objectivity
of the recruitment of judges by revising or eliminat-
ing the procedure for their re-election. It has also
recommended eliminating the practice of judges of
the federal courts paying a fixed or proportional part
of their salary to political parties."”

An entire new body of judges has been appointed
to the Supreme Court of Ukraine after successfully
completing a thorough procedure aimed at select-
ing candidates with the highest level of professional
competence and personal integrity, following consti-
tutional amendments and legislative changes intro-
duced in 2016. An important consequence of the
constitutional changes in Ukraine has been to sever
the link between parliament and the judiciary and
its self-governing structures, one of the issues at the
origin of the finding of a violation by the European
Court of Human Rights in the case of Oleksandr Volkov
v. Ukraine."® These welcome developments are illustra-
tive both of how change can be brought about if the
necessary political will is there, and of the role of the
Court as a facilitator of structural changes.

15. Opinion on the Draft Act amending the National Council
of the Judiciary and on the Draft Act amending the Act on
the Supreme Court proposed by the President of Poland,
and on the Act on the organisation of the ordinary courts,
adopted by the Venice Commission at its 113th plenary
session, CDL-AD(2017)031 of 11 December 2017, paragraphs
44-48 and 52.

16. GRECOad hocevaluationof Poland (Greco-AdHocRep(2018)1),
adopted 23 March 2018, published 29 March 2018.

17.GRECO Evaluation report in respect of Switzerland
(GrecoEval4Rep(2016)5), adopted 2 December 2016,
published 15 March 2017, paragraphs 91-101.

18. Oleksandr Volkov v. Ukraine, 21722/11, 9 January 2013.

Additional measures need to be taken in Belgium
to ensure that reliable and sufficiently detailed infor-
mation and data are kept on disciplinary proceedings
concerning judges and prosecutors, including possible
publication of the relevant case law, while respecting
the anonymity of the persons concerned.™

In Bulgaria, the CCJE has pointed out that the
suspension or removal of judges from office should
not be a disciplinary reaction to be automatically
and generally imposed on judges alleged to have
committed criminal acts, even in cases of alleged
intentional or premeditated crimes. Each case should
be dealt with individually, by an independent tribunal,
taking into account fair trial requirements, including
the right to appeal, the presumption of innocence
and the requirement of proportionality of sanctions.
Judicial review of such decisions should be available.

In Slovakia, the inability of a judge to obtain
judicial review of his suspension from office while
disciplinary proceedings were pending amounted to
a violation of Article 6 of the Convention.?' The Court
noted that the judge’s suspension had been imposed
by the Judicial Council - which is technically not a
judicial body and did not provide the institutional
and procedural guarantees called for in Article 6.1 -
within disciplinary proceedings the Judicial Council
had itself instituted.

The Venice Commission recommended to Poland
that dismissals of, and sanctions against, court presi-
dents should not be decided by the Minister of Justice
alone and that the National Council of the Judiciary
should play a decisive role in this process.?

In the Republic of Moldova, further efforts are
needed to strengthen the judiciary’s efficiency and
impartiality, and to restore public trust.2 The Superior
Council of Magistracy faced criticism as regards its
composition and operation. Its decisions need to offer
sufficient guarantees of objectivity and transparency,
especially concerning the recruitment, promotion and
disciplinary liability of judges.?*

19. GRECO Evaluation report in respect of Belgium (Greco
Eval IV Rep (2013) 8), adopted 28 March 2014), published
28 August 2014, paragraph 130 (latest update October 2016).

20. Opinion of the Bureau of the CCJE following the request of
the Bulgarian Judges Association to provide an opinion with
respect to amendments of 11 August 2017 of the Bulgarian
Judicial System Act, CCJE-BU(2017)10, 31 October 2017.

21. Paluda v. Slovakia, 33392/12, 23 May 2017, paragraph 45.

22.0pinion on the Draft Act amending the National Council
of the Judiciary and on the Draft Act amending the act on
the Supreme Court proposed by the President of Poland,
and on the Act on the organisation of the ordinary courts,
CDL-AD(2017)031, op. cit., paragraphs 100-108.

23. Statement of the Council of Europe Commissioner for Human
Rights, 13 October 2017.

24. GRECO Evaluation report in respect of the Republic of
Moldova (GrecoEval4Rep(2016)6-rev), op. cit., paragraph 4.
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The High Judicial and Prosecutorial Council of
Bosnia and Herzegovina requested that the Ministry
of Justice, the Council of Ministers and the Parliament
of the Federation of Bosnia and Herzegovina amend
by urgent procedure the Law on the High Judicial
and Prosecutorial Council and introduce the extraor-
dinary possibility of dismissing a judge or a prosecutor
without conducting disciplinary proceedings. Such a
change would be contrary to the Council of Europe’s
standards on disciplinary proceedings against judges
and prosecutors.

In Georgia, the Venice Commission welcomed the
provision of the draft revised constitution which states
that the Supreme Court judges would be appointed for
life. It has assessed, however, that direct appointment
of judges by the High Council, or by the president upon
proposal by the High Council, would better guarantee
the independence of those judges.”

The Venice Commission urged the authorities of
Poland to abandon the proposal to amend the Act on
the National Council of the Judiciary, regarding the
appointment of the judicial members of the council,
due to the possible consequences of the draft act for
the constitutional principle of the separation of pow-
ers. GRECO recommended that Poland ensure that at
least half of the members of the National Council of the
Judiciary are judges elected by their peers. Relatedly,
the CCJE concluded that the proposed division of the
council into two assemblies and the proposed new
procedure for the appointment of judges may infringe
upon judicial independence insofar as the legislative
and executive powers would have a decisive role in the
procedure for appointing judges. The CCJE stressed
that the pre-term removal of the sitting judge mem-
bers of the council would not be in accordance with
European standards.”

Proposals have been put forward in Romania to
transfer the judicial inspection unit to the Ministry
of Justice. The judicial inspection unit is currently

25. Opinion on the draft revised constitution as adopted by
the Parliament of Georgia at the second reading on 23 June
2017, adopted by the Venice Commission atits 112th Plenary
Session, Venice (6-7 October 2017), CDL-AD(2017)023, para-
graph 45 and Opinion on the draft revised constitution
adopted by the Venice commission at its 111th Plenary
Session (Venice, 16-17 June 2017), CDL-AD(2017)013, para-
graphs 78-81.

26. Opinion on the Draft Act amending the National Council
of the Judiciary and on the Draft Act amending the act on
the Supreme Court proposed by the President of Poland,
and on the Act on the organisation of the ordinary courts,
CDL-AD(2017)031, op. cit., paragraphs 19-31.

27. Opinion of the Bureau of the CCJE following the request of
the Polish National Council of the Judiciary to provide an
opinion with respect to the Draft Act of September 2017
presented by the President of Poland amending the Act
on the Polish National Council of the Judiciary and certain
other acts, CCJE.-BU(2017)9REV, 12 October 2017.
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part of the Superior Council of Magistrates, which is
responsible for sanctioning professional misconduct
and disciplinary offences by judges, while the inves-
tigation of such cases is carried out by the judicial
inspection unit. The Secretary General urged the
authorities to submit the draft texts for review by the
Venice Commission.?® GRECO noted that more than
half of Romanian judges and prosecutors called to
abandon this legislative initiative.?

Following the constitutional amendments
adopted in Turkey in 2017, the Council of Judges and
Prosecutors has four members appointed directly by
the President of Turkey and seven members elected
by parliament“without a procedure guaranteeing the
involvement of all political parties and interests"* Both
the Commissioner for Human Rights and the Venice
Commission®' held that it did not offer adequate
safeguards for the independence of the judiciary,
increasing the risk of decisions and appointments
being subject to political influence.

Systems of random case allocation protect judges
from arbitrary case assignment decisions that can
serve to reward or punish them. Such systems reassure
the public that cases are heard by an impartial arbiter.3
In the new judicial code of Armenia, provisions have
been made for the distribution of cases based on
random selection conducted automatically.®

Azerbaijan saw some improvements related to
the budgetary independence of the judiciary; how-
ever, problems of arbitrary application of the law by
the courts persist.3*

28. Letter of 22 December 2017 to President of Romania Klaus
lohannis.

29. GRECO 4th round compliance report in respect of Romania,
adopted by GRECO at its 78th Plenary Meeting in December
2017, published on 18 January 2018 Greco RC4(2017)24,
paragraph 82. GRECO’s ad hoc evaluation in respect of
Romania, adopted on 23 March 2018.

30. Statement of the Council of Europe Commissioner for Human
Rights, 7 June 2017.

31.Opinion on the amendments to the Constitution adopted
by the Grand National Assembly on 21 January 2017 and
to be submitted to a national referendum on 16 April 2017,
adopted by the Venice Commission at its 110th plenary ses-
sion (Venice, March 2017), CDL-AD(2017)005, paragraph 119.

32.GRECO (2017), “Corruption prevention - Members of
parliament, judges and prosecutors — Conclusions and
trends” (https://rm.coe.int/greco-fourth-evaluation-round-
conclusions-and-trends/16807b8ae8).

33.Venice Commission Opinion No. 893/2017 on the draft
judicial code of Armenia, CDL-AD(2017)019, 9 October 2017,
paragraph 53.

34. llgar Mammadov v. Azerbaijan, 15172/13, 22 May 2014.


https://rm.coe.int/greco-fourth-evaluation-round-conclusions-and-trends/16807b8ae8
https://rm.coe.int/greco-fourth-evaluation-round-conclusions-and-trends/16807b8ae8

The steps taken by Bulgaria regarding objective
criteria for the allocation of cases were welcomed by
GRECO.*

In an application against Croatia, the European
Court of Human Rights found that the appellate court’s
impartiality had been compromised because of the
close working ties between one of the appeal judges
and one of the parties, which led to a violation of the

35.GRECO Compliance report in respect of Bulgaria
(GrecoRC4(2017)9), adopted 23 June 2017, published 25
July 2017, paragraphs 50-51.

right to a fair trial guaranteed by Article 6.1 of the
Convention.*®

In Italy*” and the Netherlands,*® GRECO observed
that the legal system allows judges to hold simultan-
eously the post of Member of Parliament or local
elected representative, and has recommended
that legal restrictions be laid down regarding such
possibilities.

36. Ramljak v. Croatia, 5856/13, 27 June 2017.

37.GRECO Evaluation report in respect of Italy
(GrecoEval4Rep(2016)2), adopted 21 October 2016, pub-
lished 19 January 2017, paragraph 153.

38. GRECO Evaluation report in respect of the Netherlands (Greco
Eval IV Rep (2012) 7), adopted 21 June 2013, published
18 July 2013, paragraph 96 (latest update December 2016).
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Implementation of the Council of Europe

Plan of Action on Strengthening Judicial Independence and Impartiality

The adoption of the Plan of Action on Strengthening Judicial Independence and Impartiality by the
Committee of Ministers of the Council of Europe* was a response to threats to judicial independence,
as well as a means of providing guidance to member states on processes and situations where judicial
independence needs to be reinforced.

This initiative builds upon the case law of the European Court of Human Rights in the field of indepen-
dence and impartiality of the judiciary and encapsulates the Council of Europe standards in this field
by emphasising how to safeguard and strengthen the judiciary in its relations with the executive and
the legislature, and how to protect the independence of individual judges.

Many Council of Europe entities contribute to the implementation of the principles the Convention
sets out. The Court’s case law continues to shed light on the requirements laid out in Article 6 for judi-
cial independence, while the execution of its judgments under the supervision of the Committee of
Ministers ensures that action is taken to solve the issues revealed.

The Parliamentary Assembly of the Council of Europe (PACE) has made its observations on the situation
in a number of member states in relation to what it sees as a tendency to limit the independence of the
judiciary, pointing out attempts to politicise judicial councils and courts and widespread dismissals of
judges and prosecutors. It has called upon member states to implement fully the principles of the rule
of law, in line with Council of Europe instruments.*

The Commissioner for Human Rights has examined this issue in depth through his country monitoring
work. GRECO has assessed the situation in member states as part of its 4th evaluation round, focusing
on corruption prevention in respect of judges and prosecutors, and has drawn up numerous findings
and recommendations. The Venice Commission has provided extensive input on specific legal issues
upon the request of member states and of the Parliamentary Assembly. The work of the European
Commission for the Efficiency of Justice (CEPEJ) on the quality and efficiency of justice in Europe also
provides important insights.

The Consultative Council of European Judges (CCJE) and the Consultative Council of European Prosecutors
(CCPE) have drawn up situation reports on judicial independence and impartiality in member states, in
which they highlight challenges - based on information submitted by CCJE and CCPE members and
observers, as well as by judicial bodies and associations — concerning alleged infringements in member
states of standards governing judicial independence and impartiality.*’

Ongoing Council of Europe projects provide expert support in drafting legislation, guidelines and
codes of ethics in respect of, or for, judges, notably in the Western Balkans, Turkey and the Eastern
Partnership countries.*

More and more relevant training programmes for judges and prosecutors for compulsory initial and
continuous training are being set up, in line with the priorities identified by member states, and benefit
from the support of the Council of Europe’s pan-European HELP network.

The Council of Europe observes a strong commitment in many member states to creating the necessary
conditions, legislatively, structurally and financially, to comply with the principles set out in the plan
of action. The main challenges continue to arise from the implementation of regulatory frameworks.

39. Council of Europe Plan of Action on Strengthening Judicial Independence and Impartiality (CM(2016)36 final) (https://rm.coe.
int/1680700285).

40. PACE Resolution 2188 (2017) “New threats to the rule of law in Council of Europe member States: selected examples”, 11 October
2017.

41.CCJE (2017), Judicial independence and impartiality in the Council of Europe member States in 2017, 7 February 2018.

42. Council of Europe co-operation projects: “Support to the implementation of the judicial reform in Armenia”; “Accountability of
the Judicial system in Montenegro”; “Strengthening the capacity of the High School of Justice of Georgia” and “Support to the
implementation of the judicial reform in Georgia”; “Strengthening legal guarantees for independent and impartial tribunals in
Serbia”; “Strengthening judicial ethics in Turkey”; “Support to the implementation of the judicial reform in Ukraine”.
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he concept of an independent tribunal set out

in Article 6 of the Convention implies the power

of a court to adopt a binding decision, which
cannot be subject to any change, approval or ratifica-
tion by a non-judicial authority.* Failure to execute
judicial decisions, or their protracted non-execution,
puts the credibility and stability of the justice system
at risk and can ultimately undermine the key values
necessary to preserve our democracies. Enforcement
is especially important when it comes to maintaining
public trust in the judicial system.* Such trust cannot
be sustained if judicial decisions are not executed
promptly and in full.

Member states have a duty to ensure that all per-
sons who receive a final and binding court judgment
have the right to its enforcement.* Public entities are
bound to respect and to implement judicial decisions
in a rapid way ex officio. The very idea of a state body
refusing to obey a court decision undermines the
concept of primacy of the law.*

Even though constitutional courts have a special
position in the state structure of the countries where
they exist, the execution of their judgments is at least
as important as that of judgments of the ordinary
judiciary. In this respect, the publication of the judg-
ments is essential, not only to inform the public of the
decisions of the court, but also as a necessary step for
their execution.” Judgments of constitutional courts
in several member states remain non-executed.

43.CCJE Opinion No. 13 (2010) on the role of judges in the
enforcement of judicial decisions, Section VII(B).

44, 1bid., Section VII(A).

45, Committee of Ministers Recommendation Rec(2003)17 on
enforcement, Preamble.

46. CCJE Opinion No. 13 (2010), op. cit., Section VII(F).

47.Venice Commission Rule of Law Checklist (CDL-AD(2016)007),
II.LE.2.d.i, II.E.3.iii, IIl.E.3.ivand § 110.

Judicial decisions may also be binding at inter-
national level and are certainly so in the case of the
European Convention on Human Rights. The binding
force of the Court’s judgments is based on the funda-
mental principle of international law that agreements
must be respected. When ratifying the Convention,
states parties explicitly undertake to implement,
acting in good faith, all judgments of the European
Court of Human Rights, in cases to which they are
parties. The Committee of Ministers, acting on the
basis of the collective responsibility for the enforce-
ment of the rights and freedoms guaranteed by the
Convention, has underlined on numerous occasions
the unconditional duty of member states to execute
the Court’s judgments.

Enforcement is carried out within a“clear legal
framework’; which is detailed enough to provide
legal certainty.

The law provides for a right for persons con-
cerned to request suspension of the enforce-
ment process in order to protect their rights
and interests and, as appropriate, a right to have
decisions taken during the enforcement process
subjected to judicial review or control by another
independent body.

The law provides for a right to compensation or
other redress in case of unreasonably lengthy
execution processes, including in cases against
the state itself.
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Enforcement of judicial decisions against the
state is automatic, requiring no additional
procedures.

Enforcement is generally fair, swift, effective and
proportionate.

Enforcement strikes a balance between the
needs of the claimant and the rights of the
defendant.

Access to information on the enforcement pro-
cess is available, and enforcement activities are
carried out in a predictable manner and are
transparent.

Enforcement takes place within a reasonable
period of time, with no interference by other
state authorities, and no postponement except
where provided for by law and subject to a
judge’s assessment.

Enforcement measures respect the principle of
proportionality.

Authorities supervise implementation and
are held liable when judicial decisions are not
implemented.

The non-enforcement of domestic judicial deci-
sions currently shares the first place — with excessive
length of judicial proceedings — among the issues most
frequently raised in the applications lodged before the
Court. The high number of violations and the steady
influx of new complaints in this respect reveal an
important structural problem in some member states.

The absence of remedial action in the case of
llgar Mammadov v. Azerbaijan,”® whether by the courts
or by any other state authority, to ensure the release
of the applicant, an Azerbaijani opposition politician
held in continued detention despite the fundamental
flaws in the underlying criminal proceedings revealed
by the Court’s judgment, has led the Committee of
Ministers to engage infringement proceedings against
Azerbaijan before the Court. The matter is presently
pending before the Grand Chamber of the Court.

Recent legislation whereby the Constitutional
Court of the Russian Federation is empowered to
declare that no steps to enforce an international judg-
ment may or should be taken if execution would raise
issues of constitutionality has raised serious concerns

48. llgar Mammadov v. Azerbaijan, op. cit.
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with regard to the execution of Court judgments.* The
Secretary General declared that it would be up to the
Constitutional Court of Russia to ensure respect for
the European Convention on Human Rights if it was
called upon to act under the new provisions.*® The
Venice Commission has observed that such legisla-
tion does not absolve the Russian Federation from
its obligation to abide by Court judgments but that
the authorities have to find alternative measures to
give effect to them.”

In Slovakia, the president has refused to appoint
judges to the Constitutional Court, even though that
court had decided that he was obliged to do so. The
Venice Commission underlined that the Constitutional
Court is the authority empowered to give a final deci-
sion on the interpretation and application of the con-
stitution, and recommended an improvement of the
domestic constitutional and legal framework regard-
ing the appointment of judges of the Constitutional
Court.>?

In January 2018, the Constitutional Court of
Turkey ruled that there had been a violation of the
right to liberty and security, and of the right to free-
dom of expression with regard to two journalists held
in pre-trial detention on terrorism-related charges.*
Despite these judgments, the criminal courts rejected
the journalists'requests for release. One of the journal-
ists was later handed an aggravated life sentence by a
firstinstance criminal court.>*The other was released
from pre-trial detention after a second judgment of the
Constitutional Court which concluded that his right
to liberty and security had been violated due to the
non-implementation of its previous judgment.>® On
20 March 2018 the European Court of Human Rights
held that the pre-trial detention of both journalists was
aviolation of their right to liberty and security and of
their freedom of expression.* The Secretary General
declared that he would closely follow the situation.?”

Thousands of applications have reached the
Court as a result of the prolonged non-enforcement
or delayed enforcement of final judicial decisions
in Ukraine, following the 2009 pilot judgment of

49. OAO Neftyanaya Kompaniya Yukos v. Russia, 14902/04, 31 July
2014, and decisions adopted by the Committee of Ministers
in March 2016 (1280th HR Meeting) and December 2017
(1288th HR meeting).

50. See https://goo.gl/kYLtig.

51.Venice Commission Final Opinion No. 832/2015 on the
amendments to the Federal Constitutional Law on the
Constitutional Court, 13 June 2016, CDL-AD(2016)016.

52.Venice Commission Opinion No. 877/2017 on questions
relating to the appointment of judges in the Slovak Republic,
13 March 2017, CDL-AD(2017)001, paragraph 69.

53.Judgments of 11 January 2018.

54. Judgment of 16 February 2018.

55. Judgment of 15 March 2018.

56. Mehmet Hasan Altan v. Turkey, 13237/17, 20 March 2018,
and Sahin Alpay v. Turkey, 16538/17, 20 March 2018.

57.See https://goo.gl/YXutXD.
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Yuriy Nikolayevich Ivanov v. Ukraine.*® In that decision,
the Court identified a series of shortcomings in the
Ukrainian judicial system which hinders the enforce-
ment of final decisions. Unable to obtain appropri-
ate redress at domestic level, a growing number of
applicants have instead sought relief before the Court.
Such systemic problems require the implementation
of comprehensive measures and the determination
of the government to honour its debts arising from
outstanding judgments and bring about the necessary
changes of law and budgetary procedures to ensure
that legislative undertakings may be adequately
enforced, where needed through the judicial system.

The absence of efficient responses and the mas-
sive influx of new applications have led the Court to
take the unprecedented decision to send back over
12000 pending and new applications to be dealt with
on the merits by the domestic authorities under the
Committee of Ministers’ supervision. In the absence
of progress in the domestic handling of these cases
within a period of two years, the Court has indicated
that it may decide to restore cases to its list.>®

58. Yuriy Nikolayevich Ivanov v. Ukraine, 40450/04, 15 October
2009. The first case on this matter was decided in 2001,
Kaysin and others v. Ukraine, 46144/99, 3 May 2001.

59. Burmych and Others v. Ukraine, 46852/13, 12 October 2017.

The increased interest on the part of national
parliaments in following the execution of Court judg-
ments, often in the form of specific structures set up for
this purpose, is positive and should be encouraged.®®
For example, the Parliament of Ukraine has set up a
parliamentary committee on the execution of the
judgments of the European Court of Human Rights.

60. Committee of Ministers (2016),“Supervision of the Execution
of Judgments and Decisions of the European Court of Human
Rights — 2016" 10th Annual Report of the Committee of
Ministers, page 12.
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ccording to the CEPEJ's latest available report,®

there is an overall positive trend as regards the

ability of European courts to cope with incom-
ing cases in the long term.

The speed with which cases are completed by
national courts is a key indicator of the efficiency of
justice, but other factors also play an important role.
The budgets allocated to judicial systems, the staffing
and infrastructure available to courts, and the provi-
sion made for individuals to pursue a case through the
system also affect the efficiency of a judicial system.

Article 6 of the Convention guarantees the right
to a fair trial within a reasonable time. What is rea-
sonable, according to the Court’s case law, is deter-
mined by the complexity of the case, the conduct
of the applicant and of the relevant authorities, and
what is at stake for the applicant in the dispute.5? This
requirement continues to generate large numbers of
applications from individuals and numerous findings
of violations by the Court, although progress has been
made in a number of member states.

Cases are decided by courts within a reasonable
time, also taking into account possible preceding
administrative procedures.

61.CEPEJ (2016), European judicial systems - Efficiency and quality
of justice, Council of Europe Publishing, Strasbourg.
62. Siirmeliv. Germany, 75529/01, 8 June 2006, §128.
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The state allocates adequate human and finan-
cial resources, facilities and equipment to the
courts to enable them to function efficiently.

Objectives of agencies are co-ordinated in the
broader framework of ensuring accelerated jus-
tice without compromising fairness.

Regular monitoring activities are implemented
to evaluate efficiency.

Discretionary prosecution is encouraged where
appropriate.

Offences that are inherently minor are primarily
settled using simplified procedures, without any
court hearing.

Simplified procedures are in place also in respect
of other types of legal proceedings.

Civil and administrative courts are sufficient
in number and geographically distributed to
provide easy access for litigants.

The use of information technology in court sys-
tems facilitates the full enjoyment of access to
justice.

Substantial reforms have been adopted in several
member states such as Latvia,** Montenegro,% Poland®

63. KornvakovsgroupofcasesagainstLatvia, CM/ResDH(2017)122
(https://bit.ly/2GGoVXq) and Svipsta against Latvia
CM/ResDH(2017)123 (https://bit.ly/2GDrF8l).

64. Stakic¢ group of cases against Montenegro, CM/ResDH(2017)38
(https://bit.ly/2gapgqt).

65. Fuchs group of cases against Poland, CM/Res DH(2016)359
(https://bit.ly/2HiA0e)).


https://bit.ly/2GGoVXq

and “the former Yugoslav Republic of Macedonia”®
This has allowed the Committee of Ministers to close its
supervision of a number of judgments where the Court
had identified important systemic and endemic prob-
lems of unreasonably lengthy judicial proceedings.

In the case of Greece, GRECO's recommendation
that procedural rules provide for further guarantees
against delays in court proceedings and that channels
for complaints against undue delays be clarified and
properly communicated to the public, has not been
implemented at this stage.”’

Regarding Italy, the Committee of Ministers
acknowledged in particular the allocation of addi-
tional funds to the Ministry of Justice between 2015
and 2017 and the assistance provided by the Bank of
Italy in handling the payments, which have produced
significant results, particularly in the settlement of the
arrears of the “Pinto” debt.®®

Norway has established a commission tasked with
exploring how courts should be organised to be best
equipped to meet expectations as regards efficiency
and quality and ensure their independence at a time
when conditions in society are changing and evolving.

66. Atanasovic group of cases against “the former Yugoslav
Republic of Macedonia’, CM/ResDH(2016)35 (https://bit.
ly/21txxx2).

67.GRECO 4th round compliance report in respect of Greece
(GrecoRC4(2017)20), op. cit., paragraphs 59-69.

68. Mostacciuolo Guiseppe v. Italy, CM/ResDH(2017)289
(https://bit.ly/2HhUeFm).

In Poland, by amending the Law on Proceedings
before Administrative Courts, the authorities intro-
duced several important changes aimed at simpli-
fying and shortening administrative proceedings, in
accordance with the shortcomings identified by the
judgments of the Court.%® As regards unreasonable
length of judicial proceedings, the Polish Parliament
has enacted new legislation following the pilot judg-
ment Rutkowski and Others v. Poland,’® in order to
eliminate systemic dysfunctions that result in exces-
sively long proceedings. This step has enabled the
Court to strike out a large number of applications in
respect of Poland raising similar issues to those in the
pilot judgment.”!

The Venice Commission nevertheless expressed
reservations about the proposed special chamber
of the Supreme Court competent to examine the
length of the proceedings. While accepting that meas-
ures against excessive length of proceedings may be
organised in different ways, the Venice Commission
stressed that there must be a clear procedure which
is followed in this type of proceedings. It noted in this
regard that the draft law did not specify whether the
parties to the proceedings may introduce a complaint
before the Disciplinary Chamber.”

69. See Poland’s Action Plan on the measures aiming to comply
with the judgments in the Fuchs group of cases concerning
excessive length of proceedings related to civil rights and
obligations before administrative authorities and courts
(https://bit.ly/2Jy60RA).

70. Rutkowski and Others v. Poland, 72287/10, 13927/11 and
46187/11,7 July 2015.

71. Zatuskav. Poland, 53491/10, and Rogalska v. Poland, 72286/10,
22 June 2017.

72.Opinion on the Draft Act amending the National Council
of the Judiciary and on the Draft Act amending the act on
the Supreme Court proposed by the President of Poland,
and on the Act on the organisation of the ordinary courts
(CDL-AD(2017)031), op. cit., paragraphs 38 and 42.
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The judiciary and the challenge of electronic evidence

Judges and prosecutors must handle electronic evidence more and more frequently. Any type of crime
- and not only cybercrime, in which computers are the object of a crime or the means by which an
offence is committed — may involve evidence on a computer system: an extortion e-mail in connec-
tion with a kidnapping; location data related to a mobile phone of a suspect in a case of rape; social
media data proving that a suspect has groomed a child for the purpose of sexual violence; traffic data
indicating that suspects in a corruption case have communicated with each other, and when; e-mail
exchanges showing how an individual was recruited to a terrorist organisation, etc. Similar issues are
increasingly arising in civil and administrative law cases.

When confronted with electronic evidence, judges and prosecutors have to decide whether such evi-
dence has been collected in accordance with the law, whether the applicable procedures have been
followed to ensure the chain of custody and thereby the integrity of the data, and whether the evidence
is admissible or is to be excluded.

Additional challenges arise because electronic evidence is volatile and may be subject to manipulation.
A specific internet protocol address which seemingly identifies an individual suspect may have been
assigned by a service provider to multiple other users at the same time.

Domestic law and procedures have not always kept pace with these new technological challenges. Data
presented as evidence may have been gathered by a national security or intelligence body outside the
detailed procedures and computer forensic processes usually followed by criminal justice authorities.
The simple fact that individuals have used encrypted applications to communicate in private may be
presented as evidence of membership of a criminal organisation in some member states, but not in others.

In order to avoid miscarriages of justice, it is important for judges and prosecutors to acquire certain
skills to enable them to assess electronic evidence. The Council of Europe is providing support for judges
and prosecutors to be able to meet this challenge. The Convention on Cybercrime sets out procedural
powers which provide the criminal justice authorities with a specific legal basis for the collection of
electronic evidence. These powers are to be limited by rule of law safeguards.”

It is of the utmost importance that the Council of Europe draw up further guidelines for judges and
lawyers on how to manage the impact of the internet and new technologies regarding the rules gov-
erning evidence; the collection, seizure and safeguard of electronic evidence; its reliability and admis-
sibility during the trial. Additional tools in this area should be developed to complement the “Electronic
Evidence Guide”and the “Digital Forensic Laboratory Guide” that have already been made available.”

In 2018, the European Committee on Legal Co-operation (CDCJ) will draw up guidelines for the use of
judges and lawyers, providing them with practical advice on how to manage the impact of the internet
and new technologies on rules of evidence and modes of proof, primarily in the areas of civil and admin-
istrative law proceedings. Particular attention will be paid to the collection, seizure and safeguarding
of electronic evidence, to its relevance, its reliability, and its admissibility.

73. Convention on Cybercrime (ETS No. 185), Articles 15-21.
74.Global Action on Cybercrime (2016), “Digital forensics laboratory management and procedures guide’, information at
https://rm.coe.int/16806b3058.
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Justice and artificial intelligence

From“open data”to “big data’, justice systems are increasingly called upon to respond to the challenges
of the digital transformation of societies.

Predictive justice is just one such response, whereby artificial intelligence (Al) technologies are devel-
oped in order to increase the foreseeability of the judicial process by assessing the chances of success
of a particular trial, by ensuring greater transparency of the work of judges and by harmonising the
development of case law.

A University College London research team, using a sample of 584 decisions of the European Court of
Human Rights, claims that it can reproduce those decisions with 79% accuracy on the basis of the facts
described in the decisions. At first glance, this could inspire thoughts of the imminent redundancy of
the traditional adjudication process and perhaps of significant financial savings. A closer look tends to
temper that view. What the study shows is that, for facts described in the same way, the Court tends to
decide in a certain way. Given that, in the case of the judicial process, an extremely important part of
the work done by a judge is not learned by these machines, it would be a mistake to believe that the
results produced by Al tools can provide insights into the real causality of the situations submitted to
them. Al systems are extremely sophisticated statistical machines, directed towards the past, operating
by correlation, and without any understanding of the rules applied. This is not unlike some automatic
language translation tools available online which draw up correlations between groups of words, but
do not grasp the meaning of what is being translated. The performance of a predictive justice tool is
similarly a mechanical one; it does not judge, assess or weigh the facts, issues or circumstances.

Still, there is agreement in academic circles and among practitioners in this field that Al tools will be
highly important for many justice-related processes. Their use can be effective, for example in increas-
ing the search capabilities in case law databases using natural language queries, or establishing scales
of compensation on the basis of a rigorous selection of representative decisions.

Itis important that member states approach the use of Al in a manner that also takes into account the
risks, notably in respect of inequality by way of disparities in access to Al tools and the ability to chal-
lenge the results of their use. In the criminal justice field, predictive analytics are used in the United
States to assess the risk of reoffending, as calculated on the basis of a range of social factors. The risks
in terms of presumption of innocence and offender stereotyping are clear. Public policy makers must
co-operate with all the stakeholders, including judges, prosecutors, lawyers, litigants and defendants
to ensure that the use of Al in the justice sector, where fundamental individual rights are at stake, are
subject to the necessary regulation and safeguards.

The Council of Europe has asked the CEPEJ to examine the implications of the use of Al in the justice
sector, both from the point of view of efficiency and of quality of justice, and to issue guidance to
member states.
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Chapter 2 — Freedom of expression

ndividuals have the right to speak their minds, even

when their opinions are offensive or shocking to

others - provided that they do not incite violence
or hatred. Free speech, supported by a diverse and
independent media, allows citizens to make informed
choices and helps ensure that powerful interests are
held to account.

The trend of growing distrust in democratic
institutions has not spared traditional or new media.
Growing partisanship, populist attacks and the frag-
mentation of public discourse into ideologically
charged echo chambers have contributed to de-
legitimising the press. At the same time, the com-
petitive pressures produced by the digital revolution
have seriously threatened the financial viability of
traditional media, forcing painful adaptations and
making quality journalism less affordable. On the
other hand, online media are increasingly accused of
cutting corners in terms of ethics and failing to abide
by professional standards.

The great democratisation of information
brought about by the internet can be no substitute
for good journalism. Corrupt officials are unlikely to
be scared by casual online opinion, but they will use
everything in their power to thwart serious investiga-
tive reporting into their affairs.

The narratives highlighted in this chapter dem-
onstrate that free and independent media continue
to be essential in the fight against abuse and corrup-
tion, sometimes at high personal cost to the jour-
nalists and editors behind the stories. They are also
a reminder that serious journalism is not possible
without a protective legal and institutional environ-
ment. Flawed defamation laws, impunity for attacks
against and intimidation of media professionals, failure
to guarantee the confidentiality of sources and legal
protection for whistle-blowers, or the denial of access
to information held by public authorities - all inhibit
free speech and, ultimately, undermine accountability.

Oversight by the European Court of Human
Rights ensures that national laws and practices are
consistent with the standards set out in Article 10 of
the Convention. The Court issued close to 50 judg-
ments in Article 10 cases in the course of 2017, find-
ing a violation in about two thirds of them.The legal
issues before the Court were diverse, ranging from
high damage awards in libel cases to responsibility

foranonymous users comments online, and the ban-
ning of so-called “gay propaganda” affecting minors.

Impunity remains a serious concern, as demon-
strated by the Council of Europe’s Platform to promote
the protection of journalism and safety of journalists,
and its growing number of partner organisations. As
alerted on the platform, five journalists were killed in
the territory of Council of Europe member states in
2017 and 13 murder cases from previous years remain
unpunished. The assassinations of Maltese journalist
Daphne Caruana Galizia in October 2017 and of the
Slovak investigative journalist Jan Kuciak in February
2018 served as a reminder that journalists all over the
continent are potentially exposed to deadly violence.

The situation in Turkey, Azerbaijan and the
Russian Federation is of concern due to the number
of journalists in detention.” Harassment by officials
and expanded surveillance powers are among the
general threats to the safety of journalism within the
Council of Europe region.

Media independence is undermined by the arbi-
trary shutdown of media organisations, attempted
financial manipulation by government and com-
mercial entities, and widespread pressure on public
service media in many member states. Media pluralism
must be protected against the existential threats to
traditional media in the digital age, and a number of
efforts have been made in member states to address
the media owners’ conflicts of interest and excessive
concentration of ownership.

Freedom of expression on the internet is threat-
ened by arbitrary blocking of online content, through
administrative decisions or pursuant to flawed legal
frameworks. Certain member states have passed laws
or issued court judgments imposing stricter legal
obligations on intermediaries, driven by concerns
over the spread of illegal online content that causes
serious harm to individuals or collective interests. This
complex policy area calls for great care in designing
liability and self-regulation models that safeguard
basic rights without impeding the free flow of informa-
tion and ideas or weakening due process guarantees.

75. PACE Resolution 2141 (2017) on attacks against journalists
and media freedom in Europe (https://bit.ly/2GPgm96).
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n enabling legal and regulatory environment is

essential for guaranteeing freedom of expres-

sion and, in particular, media freedom. Laws
on defamation, hate speech and other areas, which
restrict free speech rights, must be drafted with great
care as narrow exceptions to the cardinal principle of
the free flow of information and ideas. This is espe-
cially the case for any criminal sanctions, given their
high potential for inhibiting legitimate expression in
a democratic society.

However, well-drafted laws are not enough. They
can still cause significant harm if they are not applied
- by courts, regulators and executive officials — with
proper sensitivity, and awareness that all restrictions
on free speech must be limited by the principles of
necessity and proportionality.

The case law of the European Court of Human
Rights provides essential guidance in this respect. In
one case involving the expression of religious extrem-
ism online, the Court held that calling for the violent
imposition of Sharia law did not fall under the protec-
tion of Article 10; instead, such speech comes under
the remit of Article 17 of the Convention, which pro-
hibits the abuse of Convention rights by an activity
that is aimed at the destruction of the Convention
rights of others.”

There is no criminal prosecution in defamation
cases except where the rights of others have
been seriously impaired.

Defamation laws and practices explicitly allow
for legitimate criticism and are not misused to
influence the debate on issues of public interest.

76. Fouad Belkacem v. Belgium, 34367/14, 27 June 2017.
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Awards of damages or legal costs in defamation
proceedings are proportionate to the injury to
reputation.

Political or public officials do not enjoy a higher
level of protection against criticism and insult
than ordinary people.

Blasphemy is not a criminal offence. Religious
insult is not a criminal offence except where
incitement to hatred is an essential component.

Criminal laws aimed at combating hate speech
are clear and precise so as to enable individuals
to regulate their conduct, and include adequate
safeguards for freedom of expression, in compli-
ance with Article 10.2 of the Convention.

Laws restricting the right to information on
grounds of public order or national security
are clear and precise so as to enable individuals
to regulate their conduct, and have adequate
safeguards for freedom of expression, in compli-
ance with Article 10.2.

There are effective self-regulatory measures
as a means of balancing media rights and
responsibilities.

Flawed defamation regimes represent an espe-
cially difficult challenge for journalistic efforts to
investigate corruption and abuse. High defamation
awards, in particular, are part of a growing trend that
creates a significant chilling effect. In Latvia, an online
news portal was ordered to pay a €50 000 fine in
connection with an article that was found to harm the
reputation of the National Opera;”’ the court’s ruling
is not yet final. In Albania, a senior judge requested a
total of €84 000 in damages in a defamation lawsuit

77. Statement of Council of Europe Commissioner for Human
Rights, 26 January 2017.



filed against two media outlets and four reporters,
which is still pending. The lawsuit targeted media
investigations into the judge’s and his family’s asset
declarations, and previously failed official investiga-
tions into the same matter.”® The Commissioner for
Human Rights found, during a visit to Bosnia and
Herzegovina, that defamation-related pressure was
routinely employed in efforts to silence reporters
investigating corruption, organised crime and past
human rights abuses.”

The Court considered the question of high def-
amation awards in Independent Newspapers (Ireland)
Limited v. Ireland, a case concerning a €1 250 000
award against a national media outlet, the highest
ever approved by the Supreme Court of Ireland. The
Court found that the damages violated Article 10
in view of the fact that domestic law prevented the
trial judge from giving the jury sufficiently specific
instructions on the amount of damages, and that the
highest national court had failed to provide adequate
reasoning for setting the final amount of damages.*®

Criminal sanctions and court injunctions severely
affect critical reporting. In Italy, a reporter was sen-
tenced to a total of 30 months in prison in relation to
four libel cases filed by local officials. He remains free,
however, while he awaits the results of his appeal ®
A libel reform bill, which would repeal prison terms
for defamation in the press, has been pending in
the Italian Senate for several years. In Iceland, a dis-
trict commissioner barred two local media outlets
from future reporting on the prime minister’s and
his family’s financial dealings with a bank prior to the
2008 financial crisis, arguing for the confidentiality of
financial information. In February 2018, the Reykjavik
District Court rejected the injunction on the basis
that the reporting did not interfere with the right to
privacy.®

In June 2017, the Court held that the conviction
of a newspaper for publishing criminal procedural
documents before they had been read out in open
court, did not violate Article 10,® nor did the issu-
ance of a restraining order against the publication of

78. Alert on the Council of Europe Platform to promote the
protection of journalism and safety of journalists, “Two
media outlets and four journalists sued by judge”, 15 June
2017.

79. Commissioner statement following a visit to Bosnia and
Herzegovina, 16 June 2017.

80. Independent Newspapers (Ireland) Limited v. Ireland, 28199/15,
15 June 2017.

81. Platform alert, “Italian journalist risks being jailed for thirty
months for libel’, 19 May 2017. A state reply was received
on 27 June 2017.

82. Platform alert, “Injunction prohibiting media from reporting
on the financial dealings of Iceland Prime Minister Bjarni
Benediktsson”, 18 October 2017. A state reply was received
on 12 February 2018.

83. Giesbert and Others v. France, 68974/11 et al., 1 June 2017.

tax information.? It also held, in October 2017, that
compelling a journalist to give evidence against a
source who had already come forward constituted a
violation of Article 10.%

Adequate protections for whistle-blowers, includ-
ing from any form of retaliation, are another import-
ant tool for combating corruption and malfeasance.
They promote a culture that deters corruption, assist
journalistic investigations, and help shed light on
often secretive dealings that are notoriously difficult
to expose.

The Council of Europe’s Civil Law Convention
on Corruption (ETS No. 174) requires states parties
to ensure protection from any unjustified sanctions
against employees, both in the public and private
sectors, who report their suspicions in good faith,
whether internally or externally to authorities. In addi-
tion, the Committee of Ministers Recommendation
CM/Rec(2014)7 on the protection of whistleblowers
urges states to put in place a normative, institutional
and judicial framework that protects individuals who,
in the context of their work-based relationship, report
or disclose information on threats or harm to the
public interest.

During its second evaluation round, GRECO
issued recommendations to introduce or enhance
protection for whistle-blowers in 34 of its 49 member
states. Since then, 21 countries have fully complied
with GRECO'’s recommendations, while in 11 countries
its recommendations have been partly implemented.

In November 2017, Italy adopted a new law
expanding existing protections for whistle-blowers
in the public sector and extending those safeguards
to private-sector employees. This is a positive devel-
opment called for by GRECO in its“Summary analysis
of selected private sector bribery cases” published in
December 2017.%

Effectiveimplementation of whistle-blowing laws
often requires the revision of outdated legislation on
official and state secrets, or corporate confidentiality,
which in some countries includes strict prohibitions
on disclosure of any official or corporate data without
permission. In 2016, courts in Luxembourg convicted
two former employees of an accounting firm that
helped expose an intricate system that facilitated tax
avoidance by multinational companies. Their convic-
tions were overturned on appeal in January 2018.%

84. Satakunnan Markkinapdrssi Oy and Satamedia Oy v. Finland
[GC], 931/13, 27 June 2017.

85. Becker v. Norway, 21272/12, 5 October 2017.

86. GRECO (2017),“Summary analysis of selected private sector
bribery cases” (Greco-Inf(2017)2) (http://bit.ly/2K7j1Mw).

87. Platform alert, “French Journalist at the Origin of LuxLeaks
Revelations Charged in Luxembourg’, 23 April 2015, updated
last on 18 January 2018. State replies were received in June
2015 and July 2016.
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Journalists are facing increasing legal obsta-
cles, especially in the course of reporting on national
security matters, as states consider stiffer sanctions
for disclosure of state secrets. An alert published
on the platform denounced proposals by the Law
Commission in the United Kingdom to impose prison
terms of up to 14 years for “obtaining or passing on
sensitive information”®

The year 2017 witnessed a trend across Council of
Europe member states to restrict the media’s ability to
carry out its watchdog function. The issues reported on
the Organisation’s Platform to promote the protection
of journalism and safety of journalists range from the
immediate closure of media outlets by way of decree
- to the possibility for a national parliament to putan

88. Platform alert, “Proposal Set To Increase Prison Sentences
For Leaking Official Documents’, 14 February 2017.
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end each year, without clear criteria, to the mandate
of the director general of the public service media,
or the requirement falling on foreign-funded media
outlets to register as “foreign agents”. In the name of
defending other legitimate values, such as the preven-
tion of hate speech and disinformation online, some
member states introduced legislative proposals which
could encourage censorship and endanger freedom
of expression through the lack of judicial control and
ambiguous formulations of the law.

Several member states have taken initiatives to
evaluate their legislative frameworks in the field of
media, often through co-operation activities with the
Council of Europe, and to align them with European
standards.
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s proxies for the public, the press plays a funda-

mental role in holding governments and other

powerful actors to account. However, the free
flow of information and ideas suffers greatly in an
environment in which media professionals are sub-
jected to physical attacks, intimidation and arbitrary
or selective prosecution. Any such offences must be
effectively and promptly prosecuted, as impunity
deters rigorous journalism, and exposes reporters
to even greater dangers in the future. Protection of
confidential sources and unhindered access to public
records are essential tools of journalism that must be
guaranteed in law and practice.

Legal protections for “other media actors” —
including bloggers, online reporters or other contribu-
tors who do not meet the definition of mainstream
journalism in national laws — remain insufficient due
to the failure to upgrade existing legal regimes in
ways that adequately cover new media players. As a
result, non-traditional media actors are often unable to
benefit from recognised journalistic privileges, ranging
from protection of confidential sources, to personal
safety, and protection from unlawful interference
with their journalistic work, despite their growing
contribution to the dissemination of information and
ideas. Much remains to be done in this area to live
up to the commitments in Committee of Ministers
Recommendation CM/Rec(2016)4 on the protec-
tion of journalism and safety of journalists and other
media actors.®

The great majority of member states have laws
that recognise the right of access to information
held by public authorities. The case law of the Court

89. Committee of Ministers Recommendation CM/Rec(2016)4
on the protection of journalism and safety of journalists and
other media actors, 13 April 2016.

has further strengthened protection for the right of
access as afundamental right, acknowledging that it
is guaranteed by Article 10 of the Convention, subject
to certain threshold conditions. These conditions
include a requirement that the requested information
be of public interest and that the requester act as a
“watchdog”in the interest of further dissemination of
the data at stake.’® Requests by journalists and other
media actors should normally meet these conditions.
Any refusals to provide information that are found
to interfere with Article 10 rights must be justified
under paragraph 2 of Article 10, including as being
“necessary in a democratic society.”

There are no killings, physical attacks, disap-
pearances or other forms of violence against
journalists.

Journalists are provided with police protection
when requested because of threats.

Journalists are not arrested, detained, impris-
oned or harassed because of critical reporting.
There are no selective prosecutions, sanctions,
inspections or other arbitrary interference
against journalists and other media actors.

Journalists are not subjected to verbal intimida-
tion that is instigated or condoned by authori-
ties, or to harmful rhetoric in political discourse.

There is no impunity for crimes against journal-
ists. There are independent, prompt and effective
investigations of all crimes against journalists
committed either by state or non-state actors.

90. Magyar Helsinki Bizottsdg v. Hungary [GC], 18030/11,
8 November 2016.
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Alerts submitted in 2017, distributed by category

m Attacks against the
physical safety and
integrity of journalists:
30 alerts, 24%

Detention and
imprisonment
of journalist:

27 alerts, 22%

m Harassment and
intimidation
of journalist:
29 alerts, 23%

B Impunity: 6 alerts, 5%

B (ther acts having
a chilling effect on
media freedom:
33 alerts, 26%

> Journalists are not subjected to state surveillance
in the exercise of their profession.

» The confidentiality of journalists’sources is pro-
tected in law and in practice, subject to clear
and narrow exceptions.

» Access to information and documents held by
public authorities is guaranteed in law and in
practice.

» Journalists are not subjected to undue require-
ments before they can work. Foreign journalists
are not refused entry or work visas because of
their potentially critical reports.

mmm By the end of 2017, five journalists had been killed
in the Council of Europe area and 13 murder cases
from previous years remained unpunished, contrib-
uting to a climate of impunity for serious attacks on
media professionals.’ By the end of 2017, the Platform
to promote the protection of journalism and safety
of journalists registered a total of 125 journalists in
detention and 128 incidents involving alleged threats
to the physical integrity and harassment of journalists
in 29 member states. The rate of the most serious
incidents, categorised by the platform as Level 1, went
up in absolute and relative terms (from 38% to 48%).

mmm Killings of journalists are the ultimate form
of censorship, and often the highest price paid for
courageous reporting on corruption and organised
crime.On 16 October 2017, Daphne Caruana Galizia, a
Maltese blogger and veteran investigative journalist,

91. “Safety of journalists weekly’, Council of Europe Platform to
promote the protection of journalism and safety of journal-
ists, 4 December 2017.
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was killed in a car bomb attack. On 18 February 2018,
the Slovak investigative journalist Jan Kuciak and his
partner were assassinated. The Council of Europe’s
Secretary General called for a thorough investigation
to find those responsible for these crimes.*?

s In May 2017, the Commissioner called on
Azerbaijan to release all persons detained because
of their views or legitimate civic activity.”® The
Commissioner also expressed concern about the
treatment of Afgan Mukhtarli, an Azerbaijani journalist
and activist who was reportedly abducted while living
in Georgia, ill-treated by his kidnappers and forcibly
taken to Azerbaijan.*

m=m In a number of alerts, platform partners reported
alleged harassment by government officials with
a chilling effect on media freedom. In Hungary, a
government spokesperson repeatedly attacked the
integrity of a correspondent for a news site as being
“on drugs” and “not a journalist” At least eight other
reporters were accused by pro-government media
of serving anti-Hungarian interests.” In Poland, the
Minister of Defence brought several criminal charges,
including“publicly insulting a constitutional authority,”
against the author of a book making allegations of
illicit dealings by the minister’s associates.®
92.Statement of Secretary General Thorbjern Jagland,
17 October 2017.

93. Commissioner statement, 17 May 2017.

94. Commissioner statement, 31 May 2017.

95. See platform alerts, “Journalist Lili Bayer verbally attacked
by government spokesperson’, 3 October 2017; and “The
website 888.hu publishes a list of eight journalists described
as‘propagandists”, 8 September 2017.

96. Platform alert, “Polish Defence Minister seeks criminal charges
against journalist for ‘coercion; ‘insult’ over exposé of asso-

ciates’contacts’, 13 July 2017. A state reply was received on
3 August 2017.
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Ranking of the situation in Council of Europe member states with
regard to the safety of journalists and other media actors

60%

50%

23
40% 17
30%
20%
10%
0%

Stable Deteriorating

0 .

Fully unsatisfactory Noinfo

The Council of Europe Commissioner for Human
Rights has expressed concerns about the Turkish
authorities’overbroad interpretation of the concept of
terrorist propaganda and support for a terrorist organ-
isation, including in cases where there is clearly no
incitement to violence.”” The Venice Commission also
criticised criminal prosecutions of journalists under the
heading of “membership” of terrorist organisations.*®

In co-operation with the Council of Europe, a
number of events have been organised at the National
Academy of Internal Affairs of Ukraine to promote
awareness among law-enforcement officers of the
importance of journalistic activities and the safety
of journalists.

The expansion of surveillance powers continues
to generate serious concerns, including as a threat to
journalists’ confidential sources and their ability to do
their job free from government surveillance.

In the Netherlands, a law that grants intelligence
agencies new powers of bulk interception of internet
and other cable communications, with allegedly insuf-
ficient oversight, was put to a national referendum
in March 2018.

The Court held a hearing on the three cases stem-
ming from Edward Snowden’s revelations challenging
the bulk interception of external communications

97.Third-party intervention in the case of Ahmet Hiisrev Altan
v. Turkey (13252/17) and nine other cases, Human Rights
Commissioner, CommDH(2017)29, 10 October 2017,
(https://bit.ly/2hPotr0).

98. Venice Commission Opinion No. 872/2016 on the measures
provided in the recent Emergency Decree Laws with respect
to freedom of the media (CDL-AD(2017)007), 13 March 2017.

by the United Kingdom intelligence services, and
their intelligence sharing with the United States. The
applicants include a media organisation that reports
on national security issues.*”

The recognition of the right of access to state-
held information under Article 10, at least in certain
cases, raises questions about the compatibility of
a number of laws and practices of member states
with the Convention. The issue arises most sharply
in relation to so-called absolute exemptions, which
preclude the application of right to information laws
to certain categories of information or data held by
certain agencies, such as intelligence services. A case
currently pending before the Court challenges the
existence of absolute exemptions under the United
Kingdom'’s freedom of information regime.'®

In 2017, eight alerts referred to journalists being
denied the possibility of accessing information.
Marking an increase from previous years, they point
to reporters having their accreditations turned down at
public events, party rallies and high-level conferences
they were trying to cover. Others were denied entry
to a member state or placed under country bans on
the grounds of endangering national security.

99. Big Brother Watch and Others v. the United Kingdom, 58170/13,
7 January 2014; Bureau of Investigative Journalism and Alice
Ross v. the United Kingdom, 62322/14, 5 January 2015; and
10 Human Rights Organisations and Others v. the United
Kingdom, 24960/15, 24 November 2015.
100. Privacy International v. the United Kingdom, 60646/14,
3 January 2017.
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uaranteeing a favourable environment for genu-

inely independent media is a major challenge

for all democracies. Government influence and
powerful commercial interests must be constrained
- through adequate laws, practices and an overall
democratic culture that is conducive to free expres-
sion - for the media to be able to fend off attempts
to control them.

In new and sometimes older democracies, ambig-
uous ownership structures and the business interests
of unscrupulous media owners and managers can be
major factors of self-censorship as they fail to provide
their journalists with adequate working conditions.
The Parliamentary Assembly has repeatedly called
on states to“improve the legal provisions concerning
transparency of formal and beneficial ownership, as
well as of funding mechanisms and organisational
and managerial structures of the media, including
online media."™

Broadcast media, which continue to be major
sources of information and which the general public
uses to form its opinions, are especially vulnerable to
pressure, owing to their reliance on licensing regimes
and oversight by regulatory authorities. It is essen-
tial that broadcast licensing procedures are fair and
transparent, and that media regulatory bodies are
truly independent in law and in practice.

Public service media have an important role
to play in our democracies, despite (and sometimes
because of) the disruptive effects of new technologies
and the direct, unmediated forms of communication
that are made possible by online media and that are
increasingly favoured by political actors. The ability
of public service media to keep asking rigorous ques-
tions and to fulfil their remit will ultimately depend
on continued guarantees of institutional autonomy,
sufficient funding and technical resources.

101. PACE Resolution 2179 (2017) on political influence over
independent media and journalists, 29 June 2017, paragraph
7.3. See also PACE Resolution 2065 (2015) on increasing
transparency of media ownership, 24 June 2015.
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Regulatory frameworks safeguard the editorial
independence of media outlets from govern-
ment, media owners and political or commercial
interests and are respected in practice.

Information about media ownership is easily
accessible to the public.

Print, broadcast and internet-based media are
not subject to direct or indirect censorship. There
is no indication of self-censorship in either pri-
vate or state-owned media.

Broadcasters are subject to licensing proce-
dures which are open, transparent and impartial,
and decisions are made public. Print and online
media are not required to hold a licence which
goes beyond mere business or tax registration.

Media, including public service media, have
fair and equal access to state advertising and
state subsidies.

The independence of the media regulatory bod-
ies is guaranteed in law and in practice.

Public service broadcasting has institutional
autonomy, secure funding and adequate techni-
cal resources to be protected from political or
economic interference.

Journalists have satisfactory working conditions
with adequate social protection.

Direct government censorship, including through
the arbitrary shutdown of media outlets, is one of the
most serious threats to media freedom and indepen-
dence. The existence of a strict legal framework and
judicial safeqguards against executive overreach are
essential in this regard.

The Court has long held that the significant dan-
gers inherent 