Stakeholder Survey on Third Party
Litigation Funding in the European Union

This survey is conducted by Civic Consulting and BIICL in the framework of a study on Mapping Third
Party Litigation Funding in the European Union. The output from the study will assist the European
Commission to analyse information on the legal framework and practical operation of TPLF in the European
Union to facilitate a future policy choice of the Commission in this field.

When answering to the questions, please consider the following clarifications:

® The term ‘Third Party Litigation Funding (TPLF)’ refers to the funding of dispute costs by a third party
in exchange for a share of the financial recovery, if the case is won.

The term 'Portfolio Litigation Funding (PLF)' refers to the (professional practice of) funding of dispute
costs for a number of disputes arranged together in a portfolio. A portfolio arrangement can be
structured in many ways, but there are two major types of arrangements: (1) finance structured
around a law firm, or department within a law firm, where the claim holders may be various clients of
the firm; or (2) finance structured around a corporate claim holder or other entity, which is likely to be
involved in multiple legal disputes over a relatively short period of time. Structuring finance around
multiple claims under either model usually involves some form of cross-collateralization, meaning
that the funder’s return is dependent upon the overall net financial performance of the portfolio as
opposed to the outcome of each particular claim.

The term ‘Third Party Litigation Funder’ (or ‘Third Party Funder’, ‘Litigation Financier’, 'Litigation
Funder’, 'Litigation Fund' or ‘Funder’) indicates any entity that is not a party to a dispute, or which is a
lawyer or insurer of such a party, which bears the costs of the dispute in exchange for a share of the
financial recovery, only if the case is won.

® A reference in this questionnaire to ‘cases in the EU’ refers to cases litigated before EU courts.

Please note that for the scope of the study, all forms of TPLF are considered, including TPLF in the form of
assignment of claims, and mass consumer claims. However, the funding of individual consumer claims
(micro claims) that are not of a mass character are not covered.

This survey will be open until 6 August 2024. For questions about the survey, or if you are interested to
share your practical experiences with TPLF in the EU in an interview with the study team, please email Dr
Senda Kara at ec-survey@civic-consulting.de.



If you have already completed this questionnaire in the framework of an interview of our country research
team, you do not need to complete this survey again.

Here you can download a letter of recommendation by the European Commission:
Recommendation_letter TPLF.pdf

l. Your profile

1. Please identify yourself

Do you request anonymity for your answer to this survey?
T Yes (your name and affiliation will not be disclosed)
2 No

Name:

Position:

Name of organisation:

Email address:

Main country(ies) of operation:


https://ec.europa.eu/eusurvey/files/eaca5b50-00ad-43c0-a453-eb362aabcff9/b97504cb-9e22-47f1-97b6-4767601fa5be

Austria
Belgium
Bulgaria
Croatia
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland

Italy

Latvia

Lithuania
Luxembourg

Malta

The Netherlands
Poland

Portugal

Romania

Slovakia

Slovenia

Spain

Sweden

The United Kingdom
Switzerland

Norway

Canada

The United States
Other (please specify below)

If 'Other', please specify:

2. Are you a:
* Litigation funder or their organisation
_) Business (other than law firm and litigation funder) or their EU/national association
) Consumer organisation and other organisations representing consumers or citizens in collective actions
D Lawyer / law firm, or organisation representing them
) Public authority (including authorities representing claimants or potential claimants)
7 Member of the judiciary (judge, prosecutor) or organisation representing them



) Arbitrator, mediator or organisation representing them
) Academic/researcher
© Other (please specify)

If 'Other’, please specify:

3. Have you or your members been involved in a case where TPLF was used in the EU?
' Yes, as claimant in a case where TPLF was used in the EU
) Yes, representing a claimant in a case where TPLF was used in the EU
' Yes, as defendant in a case where TPLF was used in the EU
' Yes, representing a defendant in a case where TPLF was used in the EU
7 Yes, as judge or prosecutor in a case where TPLF was used in the EU
' Yes, as litigation funder, funding cases in the EU
' Yes, both as claimant and defendant in cases where TPLF was used in the EU
' Yes, otherwise involved in cases where TPLF was used in the EU (specify below)
' No, so far not involved in cases where TPLF was used in the EU

If 'Yes, otherwise involved', please specify:

If yes to 3., you can give more information in your precise capacity here:

If yes to 3., does your experience with TPLF relate to:
* Litigation cases
) Arbitration cases
) Both litigation and arbitration cases
) Other (please specify)

Comments / or specify if 'other":

If yes to 3., please select the areas in which you or your members have been involved in case(s) where
TPLF was used in the EU:

] Civil law

[l Commercial law

[C] Competition/Antitrust

[C] Consumer Protection

[C] Passenger Rights

[T Financial Services

[C] Artificial Intelligence



[l Employment / Industrial relations
[Tl Data protection

[Tl Equality/non-discrimination

[C] Business and Human rights

[T Health

[l Product liability

[ Business/enterprise

[”] Personal injury

[Z] Intellectual property (including patent litigation)
[ Insolvency

[C] Environment

[T Other

If 'Other', please specify:

Il. Questions to all stakeholders except litigation funders and their
organisations

Litigation funders and their organisations please continue with section lll below (question 5)

4.1. Are you aware of litigation funders operating in your jurisdiction (indicated under question 1
above)? (EU level organisations answer for EU)

@ Yes

7 No

' Don't know

4.2. If yes to 4.1, please indicate their names:



4.3. If yes to 4.1, please estimate the average number of cases funded by TPLF per year in your
jurisdiction in the last 3 years (EU level organisations answer for EU):
Average number of cases funded by TPLF per year in your jurisdiction in the last 3 years
Total (both litigation and arbitration cases) per year:
Of which arbitration cases:

Comments:



4.4 If yes to 4.1, are you aware of the following details regarding funding practices by litigation
funders in your jurisdiction? (please provide your best estimate):
(EU level organisations answer for EU)

a. Types of cases typically funded:

b. Minimum claim value in absolute terms (in million Euro):
0 <
0119
0 2-4
0 59
0 10-14
0 15-19
0 20-29
- 30-39
~) 40-50
~ More
' Don't know

c. Typical claim value in absolute terms (in million Euro):
0 <1
0119
0 2-4
0 59
0 10-14
0 15-19
) 20-29
- 30-39
0 40-49
) 50-99
' 100-299
) 300 or more
' Don't know

d. Typical ratio between investment by the funder and claim value:
012
15
"1:10
' 1:15
' 1:20
' More than 1:20
' Don't know

e. Typical size of the investment by the litigation funder (in million Euro):



BEPY
0119
024
0 59
7 10-14
7 15-19
0 20-29
' 30-39
' 40-50
' More
' Don't know

Comments:

f. Origin of funding provided by the litigation funder:

g. Share of compensation awarded typically demanded by litigation funders:

© 10%

0 20%

0 30%

D 40%

0 50%

0 60%

) 70% or more

' Don't know

Comments:

h. Other conditions of the litigation funding agreement:

i. According to your information, do litigation funders have an acceptable threshold for probability of
success / acceptable level of risk? (in percentage)
7 Yes
" No
" Don't know

Please specify:



j- Do you have any information on the Multiple-on-Capital (MoC) and Annualized Internal Rate of Return
(IRR) of funders?

@ Yes

7 No

If yes, please specify:

k. What were the outcomes of funded cases, including the effective gains for beneficiaries and funder?

I. Are funding agreements disclosed to the court? Please specify the extent of disclosure.
© Yes
2 No
' Don't know

If yes, please specify the extent of disclosure:

m. When funding a dispute, would you say litigation funders exercise any form of control over the legal
proceedings?

O Yes

7 No

If yes, please indicate what type of control:
[C] Choice of lawyer
[C] Consent for settlement
[C] Consent for appeal
[l Consent for expert evidence
[C] Agreement on strategy
[T Other

If 'Other', please specify:

n. How would you describe the relationship of the litigation funder with the plaintiff’s lawyers?



0. When funding a dispute, is it possible for the litigation funder to withdraw funding during the litigation
process?
@ Yes
7 No
' Don't know

If yes, for what reasons?

p. According to your information, do litigation funders have any safeguards in place to avoid conflicts of
interest?

7 Yes

7 No

' Don't know

Please specify:

g. According to your information, does the funding agreement typically cover the issue of liability as to costs
in the event of an unsuccessful outcome (“adverse costs”)?

7 Yes

7 No

' Don't know

If yes, is it:
) Limited liability
@) Conditional liability
7 No liability

Comments:

r. According to your information, do litigation cost agreements usually include the requirement for After the
Event (ATE) insurance?
7 Yes
" No
' Don't know

Please specify:

s. Are there any examples of a funding agreement used by litigations funders publicly available?

10



) Yes
7 No

If yes, could you please provide a copy:

lll. Questions to litigation funders and their organisations

All other stakeholders please continue with section IV below (question 9)

11



5. Please indicate the average number of cases you were involved as funder per year in the last 3
years in the EU Member States:
Average number of cases:
Total (both litigation and arbitration cases) per year:
Of which arbitration cases:

Please provide examples of cases in which you were involved as funder:

12



6. Do you utilise portfolio TPLF?
© Yes
7 No

If yes, please explain the reason for this choice and the way it operates:

7. Could you please provide the following details regarding typical funding practices of litigation

funders active in the EU?

® EU level organisations answer for EU

a. Types of cases typically funded:

b. Minimum claim value in absolute terms (in million Euro):

o«

' 1-1.9

| 2-4

' 5-9

' 10-14

' 15-19

- 20-29

) 30-39

) 40-50

' More

' Don't know

c. Typical claim value in absolute terms (in million Euro):
<
01419
0 2-4
0 59
0 10-14
0 15-19
- 20-29
- 30-39
! 40-49
' 50-99
' 100-299
300 or more
' Don't know

d. Typical ratio between investment by the funder and claim value:

13



012

015

0110

0115

0 1:20

' More than 1:20
' Don't know

e. Typical size of the investment by the litigation funder (in million Euro):

BEpY

' 1-1.9

| 24

0 59

7 10-14

0 15-19

0 20-29

' 30-39

) 40-50

' More

' Don't know

Comments:

f. Origin of funding provided by the litigation funder:

g. Share of compensation awarded typically demanded by litigation funders:
@ 10%
I 20%
- 30%
0 40%
0 50%
0 60%
) 70% or more
' Don't know

Comments:

h. Other conditions of the litigation funding agreement:

14



8. [Only litigation funders themselves] Could you please provide the following details regarding your

operations in the EU?

® Your answers to this question are considered to be confidential and will only be presented
anonymously

a. What type of cases do you usually get involved with? Statistics? On what criteria do you choose the
disputes you get involved with?

b. Minimum claim value in absolute terms (in million Euro):
0 <
0119
0 2-4
0 59
0 10-14
0 15-19
2 20-29
- 30-39
) 40-50
' More
' Don't know

c. Typical claim value in absolute terms (in million Euro):
(GPY
0119
0 2-4
0 59
0 10-14
0 15-19
0 20-29
) 30-39
) 40-49
' 50-99
' 100-299
~) 300 or more
' Don't know

d. Typical ratio between investment by the funder and claim value:
O 12
' 15
"1:10
' 1:15
' 1:20
! More than 1:20

15



7' Don't know

e. Typical size of the investment by the litigation funder (in million Euro):
O <
' 1-1.9
| 2-4
''5-9
' 10-14
' 15-19
! 20-29
' 30-39
' 40-50
' More
) Don't know

Comments:

f. Origin of funding provided by the litigation funder:

g. Share of compensation awarded typically demanded by you:
© 10%
' 20%
' 30%
" 40%
" 50%
' 60%
' 70% or more
' Don't know

Comments:

h. Other conditions of the litigation funding agreement:

i. Do you have an acceptable threshold for probability of success / acceptable level of risk? (in percentage)
7 Yes
2 No

Please specify:
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j- Multiple-on-Capital (MoC) and Annualized Internal Rate of Return (IRR):

k. What were the outcomes of funded cases, including the effective gains for beneficiaries and funder?

I. Are funding agreements disclosed to the court? Please specify the extent of disclosure.
© Yes
2 No

If yes, please specify the extent of disclosure:

m. When funding a dispute, would you say you exercise any form of control over the legal proceedings?
7 Yes
7 No

If yes, please indicate what type of control:
[Z] Choice of lawyer
[C] Consent for settiement
[C] Consent for appeal
[C] Consent for expert evidence
[Tl Agreement on strategy
[T Other

If 'Other', please specify:

n. Could you describe your relationship with the plaintiff's lawyers?

0. When funding a dispute, is it possible to withdraw funding during the litigation process?
7 Yes
2 No

If yes, for what reasons?

17



p- Do you have any safeguards in place to avoid conflicts of interest?
@ Yes
' No

Please specify:

g. Does the funding agreement cover the issue of liability as to costs in the event of an unsuccessful
outcome (“adverse costs”)?
7 Yes
" No

If yes, is it:
) Limited liability
) Conditional liability

' No liability

Comments:

r. Do litigation cost agreements usually include the requirement for After the Event (ATE) insurance?
7 Yes
" No

Please specify:

s. Would you be willing to share a template of a funding agreement you use?
7 Yes
7 No

If yes, could you please provide a copy:

IV. Questions to all stakeholders

9. Is there existing legislation on TPLF in your jurisdiction?
7 Yes
" No

If yes, is it regularly relied upon and in what type of cases?
If no, is there a planned legislation on TPLF in your jurisdiction?

18



10a. Have you observed positive or negative effects of the current practice of TPLF in the EU?
_ Positive effects of TPLF
7 Negative effects of TPLF
7 Both positive and negative effects of TPLF
' No positive or negative effects
7 Don't know

10b. If positive effects indicated: Please indicate the positive effects of the current practice of TPLF
in the EU you have observed:

Better access to court procedures for parties that could not fund litigation otherwise

Deterrence effect on companies that serve consumer markets due to the increased likelihood of mass claims
related to e.g. the use of unfair practices or marketing of unsafe products and services

Filtering effect, as cases with a low chance of success will not be funded
Professionalisation and expertise for complex cases provided by the funder
Infrastructure and tools provided by the funder (e.g. digital tools for collecting complaints)

OoOoOo OO

Other positive effect (please specify below)

Please describe the observed positive effects of TPLF, and provide details in terms of the relevant cases:

10c. If negative effects indicated: Please indicate the negative effects of the current practice of
TPLF in the EU you have observed:
[C] Conflicts of interest involving litigation funding

[C] Undue influence on the substantive and procedural decisions of the funded beneficiaries, including on
settlements and appeals

Funding of frivolous claims with the aim of reaching an extorted settlement, or other forms of abuse

Funding aimed at obtaining confidential information from the defendant through court ordered disclosure of
evidence

Reduction of compensation for the claimant
Extension of the duration of proceedings

OoOo OO

Other negative effects (please specify below)

Please describe the observed negative effects/forms of abuse, and provide details in terms of the relevant
cases:

11. Would you say other instruments, such as legal aid, public fund, philanthropic funding,
crowdfunding, or legal cost insurance, can be as effective as TPLF to facilitate access to justice?
@ Yes
7 No
' Don't know

19



Please explain, indicating the instrument you are referring to:

12. Are success/contingency fees allowed for lawyers in your jurisdiction?
7 Yes
2 No
' Don't know

Comments:

13. Would you say extrajudicial procedures such as ADR/ODR, a public Ombudsman, a private
Ombudsman or grievance systems managed by companies, can be as effective as (or more
effective than) litigation supported by TPLF to seek redress?

@ Yes

7 No

7 Don't know

Would you say they could result in faster and more adequate compensation for claimants?
@ Yes

' No
' Don't know

Please explain:

14. Do you have indications that the use of TPLF in your jurisdiction has led to economic impacts (e.
d. on costs of litigation, increasing costs of legal insurance etc)?

® FEU level organisations answer for EU

7 Yes
' No
' Don't know

15. Do you see a need for a regulation of TPLF at national or EU level?
©) Yes at national level
7 Yes at EU level
7 Yes both
7 No
' Don't know

Please explain:
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16. What is your view regarding the effectiveness of the measures in the proposal for a directive
annexed to the EP resolution[1] to address potential undesired features of current practices of
TPLF, if any?[2]

Please assess the measures included in the proposal for a directive annexed to the EP resolution:[3]

Rather
Not at all ot Rather Very
effective ) effective effective
effective

Authorisation system (Art. 4) and conditions for
authorization (Art. 5)

Capital adequacy (Art.6)

Fiduciary duty (Art.7)

Powers of supervisory authorities (Art.8)
Investigations and complaints (Art.9)

Coordination between supervisory authorities (Art.
10)

Content of third-party funding agreements (Art.12)

Transparency requirements and avoidance of
conflicts of interest (Art.13)

Invalid agreements and clauses (Art.14)

Termination of third-party funding agreements (Art.
15)

Disclosure of the third-party funding agreement (Art.
16)

Review of third-party funding agreements by courts
or administrative authorities (Art.17)

Responsibility for adverse costs (Art.18)

Sanctions (Art.19)

Comments:
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022IP0308
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022IP0308

[1] Responsible private funding of litigation European Parliament resolution of 13 September 2022 with
recommendations to the Commission on Responsible private funding of litigation (2020/2130(INL) and
Annex: Proposal for a Directive of the European Parliament and of the Council on the regulation of third-
party litigation funding.

[2] For an overview of potential negative effects/undesired features of TPLF (if any) see question 10c
above. An effective measure to address them would prevent these negative effects as indicated in your
answer to 10c to materialise.

17. Would you suggest any other potential measure that you consider to be effective:

18. Please provide any other comment that you have:
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